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CONTRACTS



What are contracts?

Basically, a contract is an agreement to do or not do something
between different parties. In each agreement (contract) the
parties spell out what they are willing to do or not do. There are
times when confusion or misunderstandings occur due to
contract ambiguities (unclear or contradictory statements) or the
contract may not cover all points of interest and concern between
the parties. These misunderstandings may lead to court actions.

The importance of a properly constructed contract is critical.
When disagreements arise between the parties, the courts are
asked to review the contract and determine what the parties’
intent was. In most instances the court will judge against the
party who caused the ambiguities in the contract. And guess
what? The licensee is the one who wrote the contract for one
of the parties and may be held responsible.




Licensees And The Practice of Law

The legal world (in this case attorneys) are licensed to
represent parties to contracts as part of their legal duties.
They are protective of their profession and have sued real
estate organizations in the past and charged that licensees
are practicing law without a license when real estate
professionals fill out listing contracts and buy/sell
agreements, which they feel is illegal.

Courts have agreed but have permitted licensees to continue
doing so if it is done in pursuit of their livelihood and if
standardized forms are used that only require filling in blanks.
Some states disagree and a lawyer is involved in all real
estate transactions in those cases.

How the listing and buy/sell contracts are formed; what they must have in them;
what the court looks at in a contract, etc. are important to licensees since a
situation may arrive where the courts become involved.

A properly prepared contract legally binds competent parties to the terms of the
contract. Real estate contracts include listing agreements, offers to purchase,
sales contracts, options, binders, mortgages, notes, insurance policies,
leases and property management agreements.



Types of Contracts

The buying, selling and leasing of real estate is, by its nature, based on contracts.
These transactions are complicated and buying or leasing real property in many
cases is the largest investment a person, couple or company will ever make. This is
a huge responsibility for licensees and understanding contracts is critical to
success.

Real estate contracts are the basis for settlement sheets, closing statements, types
of deeds used to transfer ownership, the terms and conditions of a lease, etc.
Two examples of real estate contracts follow:

(1)
RESIDENTIAL LISTING CONTRACT Exclusive Right to Sell el

REALT OR™®  OPFORTUNITY

THIS AGREEMENT IS INTENDED TO BE A LEGALLY BINDING CONTRACT. IF NOT UNDERSTOOD
SELLER IS ADVISED TO SEEK THE ADVICE OF COMPETENT LEGAL COUNSEL.

3

This Agreement is an exclusive right to sell listing and Broker is granted the absolute, sole, and exclusive
right to market and sell the Property.

(2)

SO PEWN =

BUY - SELL AGREEMENT
(Including Earnest Money Receipt) RERLTOR®  (oRn
The use of this form is for REALTOR® members only (members of the Montana Association of REALTORS®)

and cannot be used by any other party for any purpose. Use of these forms by other parties may
result in legal action by the Montana Association of REALTORS®.

1 This Agreement stipulates the terms of sale of this property. Read carefully before signing.
2 This is a legally binding contract. If not understood, seek competent advice.
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Valid & Enforceable Contracts =

FOR THE COURT TO CONSIDER A CONTRACT VALID AND ENFORCEABLE
IT MUST CONTAIN THE FOLLOWING ESSENTAIL ELEMENTS:

Legally Competent Parties

A person or organization entering into a contract has
either full, limited or no capacity to do so.

Parties with full capacity to contract must be legally
and mentally competent and authorized or have the
capacity to perform.

FULL CAPACITY — is the unlimited ability of a person
to enter into a legally binding contract. Adults, even
those who are illiterate, have full capacity to contract.

LIMITED CAPACITY — a person’s ability to enter into
a contract that is legally binding upon him or herself
only under certain circumstances. A minor has limited
capacity, which means that the contract is valid only
if the minor agrees.

NO CAPACITY — The inability of a person to enter
into a valid contract under any circumstances. A
person who has been adjudicated insane or a
corporate officer who has no authority to sign a
contract.

Offer & Acceptance

There must be offer and
acceptance, known as mutual
assent or meeting of the minds.
With an Offer made by one
party (Offeror), clearly
communicated to and accepted
without any qualifications, or
changes by a second party
(Offeree).

Both of the parties clearly agree
to the contract terms and the
offeror is notified of the
acceptance.
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Proper Legal Form

The contract must be
in the proper legal
form as stated by the
state’s statute of
frauds. In most states
real estate contracts
must be in writing to
be enforceable.

Legal Act

Contract must be for a
legal purpose. Courts
will not enforce an
agreement or contract
where the parties have
agreed to do
something illegal. The
contract is void and as
far as the courts are
concerned the contract
never existed.

Valid & Enforceable Contracts
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Legal Consideration

Reality of Consent

A promise made by
one party to induce
another party to
enter into a contact.
A gift is good
consideration while
money or the
promise to pay
money is valuable
consideration.

In a sales contract
the buyer offering a
purchase price and
signing a buy/sell
agreement is
consideration.

Earnest money is not
necessary to create
a binding sales
contract.

Reality of Consent
occurs when a
contract is entered
into without
duress,
misrepresentation ,
menace, or fraud
and never occurs if
itis. If a party is
not fully informed
and willing to act
the contract is
voidable by the
aggrieved party.
Laws protect the
party tricked or
forced into a
contract.

Signatures

If a state’s statute
of frauds is that a
contract must be
in writing to be
valid, it must have
the signatures of
the parties
authorized to
perform. A buyer
and seller must
sign the buy/sell
agreement and
broker and seller
the listing
contract. If the
signatures are not
there the contract
is void, it never
existed.




CONTRACTS & OFFERS 3;9

Offer B2

To offer means to put forward an object or idea for acceptance, rejection, or
consideration. It is the promise of one party to do or not do something in a specified
manner provided the other party acts or performs in a manner requested. To start
negotiations a proposal to purchase a property from a Offeror(buyer) 1s given to the

Offeree seller. Offers have an expiration time and date.

4

Counter A new offer that is made in response to an offer received from an offeror.
Offer Any change in a proposal to purchase by either party creates a new offer.
NEW OFFEROR — NEW OFFEREE. The seller then becomes the offeror
and the buyer the offeree. A couneroffer has the effect of rejecting the
original offer, which cannot be automatically accepted later unless revived
by the offeror repeating it.

Acceptance Contract 1s accepted exactly as presented (Meeting of the minds). An
agreement by parties to a contract to be bound by the terms of the offer.

=
557 Acceptance is not complete until the offeror is notified. .,

Mailbox Theory

If an offer is made by mail, acceptance occurs and a binding or effective contract is
created when the offeree places the accepted contract in the mailbox. Usually certified
mail.



Contract Flow Chart

Accept Contract

Reject
Consideration Cogzic(lenl;itsion
5399 Earnest Money
t ‘ Deposited
Consideration Broker’s Trust
$$$$ Account
Listing Contract - Employment Agreement /7

N W

A listing contract is considered to be an employment agreement.

If the seller is offered the full list price of the property and does

not accept the offer, a commission is still due the broker because
the broker was hired to secure a ready willing and able buyer.
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RESIDENTIAL LISTING CONTRACT Exclusive Right to Sell

EQUAL HOUSIE
REALTOR™  OPPORTUNITY

THIS AGREEMENT IS INTENDED TO BE A LEGALLY BINDING CONTRACT. IF NOT UNDERSTOOD
SELLER IS ADVISED TO SEEK THE ADVICE OF COMPETENT LEGAL COUNSEL.

5

This Agreement is an exclusive right to sell listing and Broker is granted the absolute, sole, and exclusive
right to market and sell the Property.

Listing Agreements May Contain The Following Information:

. Seller identification.
. Listing Firm.

. Length of Listing.

. Price and Terms.

Property Legal Description

Personal property to be sold and what is to be kept by seller.

. Condition and status of property (may refer to Property Disclosure Statement).
. Statutory Disclosures required by state and federal governments.

. Special Provisions

. Real estate commission.

11.
12.

General Provisions.
Dated signatures of all parties.



BUY - SELL AGREEMENT
(Including Earnest Money Receipt) REALTOR® (PHRTON'Y

Buy - Sell Agsreements May Contain The Following Information:

1. Legal description of the property, buyer and seller identification.
2. Personal property to be sold and what is to be kept by seller.
3. Property purchase price and terms, i.e. Conventional loan, VA, FHA, etc.
4. Closing and possession dates i.e. possession on the date of recording the deed.
5. Earnest money receipt information.
6. Financing Conditions & Obligations including loan application date, etc.
7. Property inspections information and contingencies
8. Financing , appraisal, title and insurance contingencies
9. Additional provisions (covenants and conditions, additional pertinent information )
10. Type of deed (warranty, general warranty, special warranty) with any restrictions.
11. Water rights information.
12. Title insurance , condition of title, special improvement district contingency.
13. Proration of taxes and assessments information.
14. Declaration of the condition of the property.
15. Buyer’s & Seller’s contract remedies in case of a breach of contract by either party.

16. Sales agent relationship confirmation (buyer’s agent or seller’s agent).
17. Provision starting time period for acceptance.

18. Dated signatures of all parties.
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Types Of Contracts

Bilateral Contracts

All parties are obligated
to perform by exchanging
promises (a promise for a

promise). Examples;
exclusive listings, buy/sell
contracts, leases.

Express Contracts

Parties agree specifically to
do or not do something
either in writing or orally

Unilateral Contracts

Only one party is
obligated to perform.
Examples: open listings
and options where one
party promises to sell
but the other party
pays for the right to
purchase if they decide
to do so.

Implied Contracts

The parties create a
contract by their actions
or conduct. Examples:
ordering food at a
restaurant, buying gas,
licensee getting personal
information from a buyer

Executory Contract

One or more parties have a duty to
perform the contact terms.
Buy/Sell Contract, for example is
executory as long as contingencies
exist.

Executed Contract

All parties have fulfilled their
contractual obligations and all
contingencies have been
removed. A Buy/Sell Contact is
executed when the deed has
transferred to buyer and the
money given to seller.
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The status of a contract determines how the court will look at the contract.

,
((( ',(

Valid A valid contract has all legal elements (legally competent parties, offer & acceptance,
proper legal form, legal consideration, reality of consent, signatures) — Contingencies
have been removed and the contract is fully enforceable by the court.

Void The contract that has no legal force or binding effect. A void contract is no contract at

all and never was. A contract with a racial restrictive covenant is void. A contract
agreement to perform an illegal act is void.

Voidable The contract that appears valid and enforceable on its face but may be rescinded
by one or both of the parties who acted under a disability. Disabilities include
contracts entered into under duress, undue influence, misrepresentation, fraud,
contracting with a minor (under 18) or someone who is incompetent. The

aggrieved party can enforce the contract the other party cannot. A contract with a
contingency that cannot be met is voidable

Unenforceable A contract that was valid when made but either cannot be proved or will not
be enforced by a court. It had all legal elements but is only enforceable
between parties. When neither party can sue the other for performance. A
contract not performed within the statutory time period is unenforceable.

NOTE: If the parties agree to go ahead with a contract they can do so without being concerned
with the courts even though performance dates have not been met or contingencies have not
been removed.



Contracts Are Discharged By

Performance The terms of the contract are met and the contract is completed. This is based

on the concept of “time is of the essence” where terms of the contract must be
met based on the dates stated in the contract.

Assignment The transfer of rights, duties, title or interest in a property of one person (the
assignor) to another (the assignee). These rights and duties can be transferred
if they are not personal in nature. A listing is a personal contract and cannot be
assigned for example. After an assignment the assignee is normally primarily
liable and the assignor is secondarily liable for the contract. A buy - sell
contract can be assigned with both parties agreement. A lease can be assigned
with both landlord and tenant agreement.

Novation The substitution of a new obligation for an old one. Substitution of a new

contract for an old one or substitution of a new party for the original party to
the contract.

Breach Vjolation of any terms or conditions of a contract without legal excuse. A breachis a
default or nonperformance. The party that did not breach the contract can usually
seek one of three remedies. (1) recession of the contract (2) action for money
damages (3) action for specific performance
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Time is of the The clause in a contract that means the contract must be
essence performed within the time limit specified or within a reasonable

time if no time is stated. The dates tied to the time limits are
known as drop dead dates. The party who does not perform on
time may be liable for breach of contract and should a date pass
without notification the contract may become void.
ambiguities (confusion) in a contract are construed against the
writer of the contract. If a buyer’s agent wrote the contract and the
court found that it was ambiguous the buyer may lose in court.

Ambiguities

Contingency Contract provisions that must be met before a contract is
enforceable or binding. A contingency that cannot be me makes the
contract voidable. Examples: the buyer must get the a loan; the
seller must repair a broken window, etc.

Equitable Exists in a sales contract, land contract, or trust deed. It is the buyer’s or
Title lender’s interest in the property. Both lender and buyer are considered to
have an equitable title interest while the title is held by another party.
m The courts will hear a lawsuit brought by the party not in legal title, they
have legal standing.
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Liquidated Damages or compensation that will be paid if one party breaches the
Damages contract. Earnest money deposited may be used as liquidated damages

in a sales contract. If the buyer breaches and seller takes the earnest
money there 1s normally no other legal action the seller may take.

Right of first refusal

Has two meanings: (1) the right of a party to have the “first right” to purchase or lease
a property, when and if the owner should decide to sell or lease. (2) It can be a
contingency clause in a sales contract which allows the seller to continue marketing a
property while contingencies are being removed. If another buyer makes an acceptable
offer the original buyer must remove the contingencies or leave the original contract.

Suit for Specific Performance

A legal action to enforce the performance of the terms of a contract. The court’s
position is that it has jurisdiction over a breach. This is based on the fact that land is
unique and monetary damages are not adequate compensation to the buyer should the
seller breach the contact. In some cases the seller can force the buyer to buy if property
values have declined, but this 1s not normal. To do so the seller must show that that
monetary damages would not be enough.
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Caveat  Means “Let the buyer beware”. The historical legal concept was that the
Emptor buyer should inspect the goods or real estate before they purchase because the
buyer 1s buying the product “as is” and 1s at risk if there is something wrong.
Caveat Venditor
Means, “Let the seller beware”. The modern view has replaced the “caveat emptor”
doctrine with one that the seller has a duty to inform the buyer of any items that might
influence the buyer’s decision to purchase. This has expanded to include, “Let the
broker beware”, where brokers and builders are required to inform purchasers, sellers
or prospects of any and all material facts they have concerning the property.
Exculpatory Clause

A “hold harmless” clause, sometimes found in mortgages where the lender waives the
right to a deficiency judgment. A clause in a lease that is intended to relieve the
landlord form liability for tenant’s personal injury and property damage.

Eﬁ Indemnification Clause

A contract clause where one party agrees to pay another for a loss or damage that
happens. In commercial real estate, for example, a buyer may require the seller to
indemnify the buyer against claims caused by discovery of hazardous substances on the

property.
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D, Option Contracts
An option 1s a contract where the Optionor (seller) promises to sell the property to the
Optionee (buyer) for a specific period of time should the buyer decide to buy known
as exercising the option. At that point the option becomes a binding buy/sell contract.
The optionee gives the optionor something of value (money) for this right. Normally
the sale price, date when the option ends, name and addresses of the parties,
1dentification of the property, terms of sale, and disbursement of option money 1s
included in the option. Unless the contract says otherwise, an option contract 1s
assignable and 1s considered to be personal property. It is a unilateral, a one promise
contract where the optionor promises to sell but the optionee does not promise to buy.
When 1t becomes a buy/sell agreement it becomes a bilateral contract, the seller

promises to sell and buyer promises to buy.

Lease Option NaZ

The lessee (tenant) has the right to purchase the property under specified conditions
or renew or extend the lease at its end. The rent or part of it may be applied to

Land Contract purchase.

Vendor (seller) sells and finances the property but retains title until the final
payment is made or some other condition is met by the vendee (buyer). Vendee
gives a down payment, monthly payments, pays the real estate taxes, and insurance. It is
also known as a contract for deed, an installment contract, article of agreement for a
warranty deed, bond for title or agreement of sale.
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Multiple Choice
Identify the

letter of the choice that best completes the statement or answers the question.
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		 1. 



	

			

The term fiduciary means there is

a(n)


		a.
		legal relationship between parties that creates a

position of trust and confidence.		c.
		oral

agreement between the parties that does not create an agency agreement.

		b.
		legal relationship in which only the duties of honesty and good faith are owed

to the parties.		d.
		written agreement between the  parties to pay a

realestate commission.
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		 2. 



	

			

A listing agent lost the sellers’s house

keys. the agent has breached his fiduciary duty of


		a.
		accountability.		c.
		disclosure

		b.
		care.		d.
		loyalty.
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The BEST description of the type of agency that is

created by actio0ns or conduct of the parties is a(n)


		a.
		express agency.		c.
		single

agency.

		b.
		implied agency.		d.
		dual

agency.
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When a brokerage represents both parties in the

real estate transaction as customers, the brokerage is acting as a(n)


		a.
		express agency.		c.
		transaction broker.

		b.
		implied

agency.		d.
		business broker.
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When showing property, an agent exaggerates a

property’s benefit. This action is


		a.
		common business practice and is

legal.		c.
		misrepresentation of the property and is

ilegal.

		b.
		a ministerial act, which is

ilegal.		d.
		puffing, which is legal as long as there is no

misrepresentation.
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The Type of listing agreement that allows the

seller to have contracts with more than one brokerage, as well as the right to sell the property

herself, is a(n)


		a.
		exclusive-right-to-sell listing		c.
		open listing.

		b.
		exclusive-agency

listing		d.
		net listing.
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		 7. 



	

			

An ammendment to a contract is

created


		a.
		before the original contract is

created		c.
		only by attorneys before the

closing.

		b.
		by adding provissions to an accepted

contract.		d.
		only if using fill-in-the-blank

agreements.
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		 8. 



	

			

A buyer signed an agreement to pay the agent when

she purchased a property described in the contract. The buyer signed a(n) 


		a.
		buyer agency disclosure agreement.		c.
		exclusive-agency buyer agency agreement.

		b.
		exclusive buyer agency agreement.		d.
		open buyer agency

agreement.
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After the buyers offer was accepted, he applied for

a loan. He could not secure a loan to purchase the property. Which contract clause would allow the

seller to receive the earnest money deposit?


		a.
		Exculpatory clause.		c.
		Forfeiture clause.

		b.
		Indemnification

clause. 		d.
		Punitive damages clause.
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		 10. 



	

			

A promise, or something of value, made by one party

to induce another party to enter into a contract is


		a.
		the authorization to perform.		c.
		reality of consent.

		b.
		legal

consideration.		d.
		the meeting of the minds.
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		 11. 



	

			

The status of a contract that meets all the

essential elements and is enforcible is called a(n) 


		a.
		valid contract. 		c.
		voidable contract. 

		b.
		void contract.

		d.
		unenforceable contract.
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		 12. 



	

			

 A contract entered into without duress, menace,

misrepresentation, or fraud means that it meets the legal requirements of the


		a.
		meeting of the minds.		c.
		reality of consent. 

		b.
		proper legal form.

		d.
		valuable consideration.
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		 13. 



	

			

A contract that has no legal force or effect

is


		a.
		valid. 		c.
		voidable. 

		b.
		void.

		d.
		unenforceable.
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		 14. 



	

			

When neither party can sue the other to force

performance, the contract is said to be


		a.
		unenforceable.		c.
		void.

		b.
		valid.		d.
		voidable.
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		 15. 



	

			

 The transfer of rights and/or duties from one

contract to another contract, or from one person to another person, is


		a.
		accession.		c.
		assignment.  

		b.
		acknowledgment.

		d.
		attestation.
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		 16. 



	

			

One contract was substituted for another contract,

and there was a release of liability from the original contract. The term that defines the release

is.


		a.
		alienation.		c.
		indemnification.  

		b.
		exchange.		d.
		novation.
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		 17. 



	

			

A sales contract, land contract, or trust deed

would give the buyers a(n)


		a.
		cloud on the title.		c.
		quiet title.

		b.
		equitable

title.		d.
		legal title.
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		 18. 



	

			

Upfront damages or compensation that are agreed

upon to be paid by the breaching party in the contract are called


		a.
		compensatory damages 		c.
		punitive damages.

		b.
		liquidated

damages. 		d.
		statutory damages. 
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		 19. 



	

			

Legal action that may be taken to enforce the terms

of the contract is


		a.
		suit to quit the title.		c.
		suit for specific performance.

		b.
		suit for possession.		d.
		suit for

exoneration.
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		 20. 



	

			

The term that means let the seller beware

is.


		a.
		Caveat actor.		c.
		Caveat

venditor.

		b.
		Caveat emptor.		d.
		Caveat

viator.
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		 21. 



	

			

The clause in the contract that is meant to relieve

a party from liability for injuries to another party is the


		a.
		exculpatory clause.		c.
		indemnification clause. 

		b.
		execution clause.

		d.
		indefeasible  clause.
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		 22. 



	

			

The seller has accepted monetary consideration and

has agreed to sell the property for an agreed upon amount within a specified timeframe, if the buyer

chooses to purchase. This contract is called a(n)


		a.
		option contract.		c.
		listing contract.

		b.
		land contract.

		d.
		sales contract.
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		 23. 



	

			

A land contract, contract for deed, or installment

contract has been reached between the seller and the buyer. It MOST LIKELY means that

the


		a.
		mortgagor finances the property and retains title until

the final payment is made by the mortgagee. 		c.
		vendee

finance the property and retains title until the final payment is made by the

vendor.

		b.
		mortgagee finance the property and retains title until

the final payment is made by the mortgagor.		d.
		vendor finance the

property and retains title until the final payment is made by the

vendee.
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		 24. 



	

			

The clause of a contract that makes timely

performance a condition of the contract is called the


		a.
		drop dead time clause.		c.
		unity of time clause.

		b.
		time is of the

essence clause. 		d.
		within the reasonable time

clause.
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		 25. 



	

			

Every enforceable contract for the sale of real

estate must be in writing and signed by all parties,in accordance with the


		a.
		real estate licensing act.		c.
		statute of fraud.

		b.
		uniform commercial

code.		d.
		Truth-in-lending act.






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 26. 



	

			

The essential elements of a contract include which

of the following?


		a.
		Notary seal.		c.
		A

three-day cancellation right.

		b.
		Mutual

agreement.		d.
		Equal bargaining power.






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 27. 



	

			

In a bilateral contract


		a.
		Only one of the parties is bound to the

contract.      		c.
		A

restriction is placed in the contract.

		b.
		both parties to

the contract have duties to be performed.		d.
		consideration is

not an essential element.






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 28. 



	

			

An executed contract means


		a.
		only one party to the contract has made a

promise.		c.
		all of the parties have fully performed their

duties.

		b.
		a party has the right to sue for specific

performance.		d.
		contingencies do not have to be met.






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 29. 



	

			

To create a contract, the offeree must accept the

offer


		a.
		within twenty-four hours of receiving the

offer.		c.
		before the end of the business day of recieving

it.

		b.
		without any changes to the

offer.		d.
		only after it has been approved by an

attorney.






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 30. 



	

			

An optionee has communicated to the optionor that

the optionee will purchase the property. The option contract is now exercised and  is BEST

described as a(n)


		a.
		Executive unilateral contract.		c.
		Executory bilateral contact. 

		b.
		Executive bilateral contract. 		d.
		Executory

unilateral contract






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 31. 



	

			

An oral sales contract involving the sale of real

estate is


		a.
		valid.		c.
		voidable.

		b.
		void.		d.
		unenforcable.






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 32. 



	

			

An agent forgot to get the buyer to sign the offer.

What is the status of the offer?


		a.
		valid 		c.
		voidable

		b.
		void		d.
		voulantary






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 33. 



	

			

An offer was accepted with contingencies. The

status of this contract is


		a.
		valid		c.
		voidable

		b.
		void		d.
		unenforceable






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 34. 



	

			

An attorney was discussing an investment with a

buyer who will be attending a forclosure sale. The attorney said "caveat emptor." This

means


		a.
		let the bank beware		c.
		let the seller beware

		b.
		let the neighbors

beware		d.
		let the buyer beware






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 35. 



	

			

A buyers agent would NOT recomend the buyer seek

expert advice if the buyer asked


		a.
		“How should I take title to the

property?”		c.
		“How long has the property been

on the market?” 

		b.
		“Does the

crack in the basement mean there is structural damage?”		d.
		“Would you

recommend a radon test?”






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 36. 



	

			

The buyer's offer stipulated that the closing

must take place by April 15 or the contract is null and void. The buyer refuses to purchase on April

16 fif the contract contains a


		a.
		time is of the essence clause.		c.
		transfer clause.

		b.
		 settlement

clause.		d.
		contingency clause.






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 37. 



	

			

A buyer entered into a buyer agency agreement that

gave him the right to enter into agency contracts with other agents. This BEST describes

a(n)


		a.
		exclusive buyer agency.		c.
		open buyer agency.

		b.
		exclusive-agency

buyer agency.		d.
		designated buyer agency.






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 38. 



	

			

Which of the following statements is FALSE

regarding offer and acceptance?


		a.
		To offer means to put foward for acceptence or

rejection.		c.
		A counteroffer reverses the legal positions of the

offeror and offeree.

		b.
		An offer can be

revoked at any time before acceptance.		d.
		In real estate, an

oral acceptance creates a binding contract.






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 39. 



	

			

Which of the following is NOT required to create a

valid sales contract?


		a.
		Earnest money.		c.
		Offer

and acceptance.

		b.
		Consideration.		d.
		Signatures.






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 40. 



	

			

Which of the following would NOT be a requiered

notification that a broker nust file with a regulatory agency?


		a.
		Change of notification for a branch

office.		c.
		Notification of death of a principal

broker.

		b.
		Opening of a new branch

office		d.
		Notification of a new listing agreement






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 41. 



	

			

Which of the following best describes an

independent contractor in the real estate business?


		a.
		An independent contractor has a current real estate

license, and a contractor can receive employee benefits from the broker.		c.
		An independent contractor has a current real estate license, a written

contract with the broker, and 90 percent or more of the individual income as a licensee is based on

sales production and not on the number of hours worked.

		b.
		An independent contractor has a current real estate license, and the broker

assumes responsibility for paying the contactor’s income tax and Social Security

tax.		d.
		An independent contractor has a current real estate license, a written

contract with the broker, and broker can regulate the working hours of the

agent.







 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 42. 



	

			

A broker deposited an easrnest money check in his

business account. The broker is guilty of


		a.
		embezzlement.		c.
		fraud.

		b.
		commingling.		d.
		misrepresentation.






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 43. 



	

			

A broker is accountable for which of the

following?


		a.
		The payment of agents income

taxes.		c.
		The office hours that agents

work.

		b.
		The training and supervision of licensees under ther

broker’s control.		d.
		The number of cold calls each agent makes each

day.






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 44. 



	

			

Buyers entered into an exclusive buyer agency

agreement. The agency relationship that has been created can BEST be described as a


		a.
		general agency.		c.
		dual

agency.

		b.
		universal agency.		d.
		special

agency.






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 45. 



	

			

An agent receives a $500 bonus check from a seller.

What should she do with the check? 


		a.
		The check is considered commission, and it should be

writen to and given to her principal broker.		c.
		Tell

the seller that the broker does not allow any of the agents to accept bonus checks.



		b.
		Tell the seller she can accept only cash and the broker

cannot know about the bonus.		d.
		Cash a check and say nothing to her

broker.






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 46. 



	

			

An agent who works for ABC Realty was the

buyer's agent for a property that was listed by XYZ Realty. The seller agreed to pay the

commission. From whom will the agent receive herr commission check?


		a.
		The Principal broker of XYZ

Realty.		c.
		Either Principal broker may pay

her.

		b.
		The Principal broker of ABC

Realty.		d.
		Directly from the buyer.






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 47. 



	

			

To earn a commission an agent must be which of the

following?


		a.
		The agent must be the procuring cause of the sale and

also be a member of the multiple-listing service.		c.
		The

agent must be licensed at the time of the transaction and also must have met all continuing education

requirements.

		b.
		The agent must be

licensed at the time of the transaction and also must have a written compensation

agreement.		d.
		The agent must be the procuring cause of the sale and also must have met all

continuing education requirements.






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 48. 



	

			

A broker has several salespeople employed at her

office. Early one day, one member of the sales staff brings in a written offer with an earnest money

deposit on a house listed with the broker. Later the same day, another salesperson brings in a higher

written offer on the same property, also including an earnest money deposit. In accordance with the

office policy, the broker does not submit the second offer to the seller until the first has been

presented and rejected. The seller is not informed of the second offer. In this situation, the

broker's actions are


		a.
		permissible, providing the commission is split between

the two salespeople..		c.
		not permissible, because the broker

must submit all offers to the seller.

		b.
		permissible, if

such an arrangement is written into the salespeople's employment

contracts.		d.
		not permissible, because the broker must notify the second buyer of the

existence of the first offer.






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 49. 



	

			

A broker represents a buyer interested in a house

listed by another broker who is known to be very difficult during negotiations. To BEST represent her

buyer the broker should inform her buyer to


		a.
		carry on negotiations with the seller

directly		c.
		write an offer if she is really interested in purchasing

the property.

		b.
		inform the buyer

that the cooperating broker is difficult to deal with and to find another

house.		d.
		say nothing about the cooperating broker being difficult to deal with, and

tell the buyer that the house just
sold






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 50. 



	

			

All of the following statements are false regarding

a real estate broker's acting as the agent of the seller EXCEPT the broker


		a.
		can lower the sale price of the property without the

seller's approval.		c.
		can disclose the seller's

personal information to a buyer if it helps secure an offer on the

property.

		b.
		must follow the legal instructions of the

seller.		d.
		can accept a commission from the buyer without the sellers

approval.






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 51. 



	

			

An exclusive-right-to-sell listing is BEST

described as a


		a.
		personal service contract.		c.
		broker-principal contract.

		b.
		property management contact.		d.
		buy-sell

contract.






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 52. 



	

			

Which of the following is TRUE regarding a trust

account?


		a.
		A trust account must be opened by a new agent within

seven days of the receipt of the agent's license.		c.
		Money

from the trust account can be used by the broker at any time.

		b.
		A trust account is set by broker to up a 
hold the money of others until a

transaction is closed or released by proper procedure.		d.
		 If the buyer

defaults on a sales contract, the agent may withdraw from the
money trust account and pay the

seller.






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 53. 



	

			

The broker entered into an exclusive-right to-sell

listing with a seller. A qualified buyer agreed to buy the property for the listed price, but the

seller refused to sell. Which of the following is TRUE?


		a.
		The seller can refuse the offer and has no legal

liability to anyone.		c.
		The seller cannot refuse to sell

because the listed price was offered.

		b.
		The seller can

refuse to sell, but a commission is owed the broker.		d.
		The seller cannot

refuse to sell because he signed an exclusive-right-to-sell listing

agreement.






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 54. 



	

			

Which of the following is NOT a responsibility of

the agent when the agent is representing the buyer in a real estate transaction


		a.
		To show properties that maximize the broker's

commissions and select the best times to show those properties.		c.
		To

suggest the minimum amount of earnest money deposit to be offered.

		b.
		To be fair and honest with the seller, but safeguard the buyer's interest

under all circumstances		d.
		 To require that a seller sign a property condition

statement and confirm representations of the condition of the

property.






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 55. 



	

			

Which of the following is the responsibility of a

seller's agent to the buyer?


		a.
		Disclosure of any material fact pertinent to the

property		c.
		Disclosure that the seller is near bankruptcy or

foreclosure

		b.
		Disclosure of the

lowest offer the seller will accept on the property		d.
		Disclosure that

the seller has AIDS






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 56. 



	

			

A buyer made an offer and gave the seller three

days to accept. On the following day she found an FSBO property she liked better. The buyer called

her the listing agent, who was acting as the dual agent, to revoke her previous offer. The agent had

no communication of acceptance from the seller. Regarding this situation, the buyer

must


		a.
		make an immediate offer on the FSBO property before it

is purchased by someone else.		c.
		do nothing more because she has

notified the agent of her decision to rescind the offer.

		b.
		make sure the seller is notified of the revocation before making an offer on

the FSBO property.		d.
		give the seller three days to accept or reject, as

stated in the offer.






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 57. 



	

			

Which of the following is NOT TRUE regarding an

exclusive-agency agreement?


		a.
		It may contain a broker protection

clause.		c.
		 It excludes other brokers from listing the

property.

		b.
		It excludes the seller from selling the

property.		d.
		It may contain a clause prohibiting a "For Sale" sign from being

placed in the yard.






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 58. 



	

			

A seller agreed to list his house for $190,000, but

he was not informed that the actual value of the property was S200,000. The agent purchased the

property the next day. This is an example of a violation of which of the agent's

responsibilities?


		a.
		Obedience		c.
		Loyalty

		b.
		Accountability		d.
		Discovery






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 59. 



	

			

The principal to whom an agent gives professional

opinions and counsel is a


		a.
		subagent. 		c.
		client.

		b.
		customer.		d.
		fiduciary.






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 60. 



	

			

An agent worked for a company that required agent a

company jacket to be worn in all business transactions, provided health insurance and withheld taxes.

The employment relationship between the brokerage and the agent was MOST LIKELY that of

a(n)


		a.
		independent contractor.		c.
		joint venture.

		b.
		employer/employee.		d.
		general

partnership.






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 61. 



	

			

Which of the following BEST defines the law of

agency?


		a.
		The selling of another's property by an authorized

agency.		c.
		The principles that govern one's conduct in

business.

		b.
		The rules of law that apply to the responsibilities and

obligations of a person who acts for another.		d.
		The rules and

regulations of the state licensing agency.






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 62. 



	

			

One day prior to closing, the seller learns that

the listing broker is related to the buyer. If the seller refuses to pay the commission, will the

broker prevail in lawsuit for the a commission?


		a.
		Yes. Disclosure of relationship between a 
buyer and

the listing agent is not relevant.		c.
		Yes. A

seller mustpay because there is a ready, willing, and able buyer.

		b.
		No. A seller can rescind a listing anytime prior to

closing.		d.
		No. An undisclosed dual agency was created, and a fiduciary duty to the seller

was breached.






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 63. 



	

			

On a listing appointment, the seller told the agent

that he was learning disabled and illiterate. He asked the agent to read the listing agreement to

him. After a lengthy discussion answering all of the sellers questions, the seller said he understood

the terms and placed an X where the agent indicated. Is this a valid listing contract?


		a.
		Yes, because the seller is illiterate. not

incompetent.

		b.
		Yes. but only if

the seller has an attorney verity what the agent said.

		c.
		No, because an illiterate person can never enter into a valid

contract.

		d.
		No, an illiterate person must have a guardian explain

all documents to him.






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 64. 



	

			

When the agent scheduled an open house with the

sellers, she advised them to remove all jewelry, valuables, and medications that could be stolen.

Several people came through the open house, one of whom asked permission to use the bathroom. The

next morning the sellers called to inform the agent that three bottles of medication were missing

from the medicine cabinet. Can the agent be held accountable for the missing

medication?


		a.
		Yes, because the agent should have checked every visitor

before they left the open house to see if they had stolen any property		c.
		No, because the agent advised the sellers to remove all valuables before the

open house, she is not liable.

		b.
		Yes, because an

agent is accountable for the money or property of others that comes into his or her

possession.		d.
		No, because the agent cannot watch everyone at an open

house.






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 65. 



	

			

After an unsatisfactory home inspection, a buyer

refused to purchase the property, After learning of the required repairs, the listing agent advised

the seller to conceal the damage and to sell the property "as is" Later, another buyer made

an offer on the property and her inspection did not reveal the damage So, the buyer purchased the

property "as is".
In a lawsuit against the broker for the cost of the required repairs,

will the buyer prevail?


		a.
		Yes, because the agent must indemnify the second

inspector because he was incompetent.		c.
		No,

because the listing agent was fulfilling his duty of loyalty and gave him good advice that helped him

sell his house.

		b.
		Yes, because the

agent must disclose known material defects that are not disclosed by the

seller.		d.
		No, because the buyer purchased the property as

is".






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 66. 



	

			

An agent for ABC Realty has 15 listings. Another

agent for ABC Realty has a buyer under contract that is interested in one of the company's

listings. The broker appointed Agent A as the exclusive agent of the seller, and Agent B as the

exclusive agent for the buyer This arrangement is an example of


		a.
		express agency.		c.
		designated agency.

		b.
		implied

agency.		d.
		undisclosed agency.






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 67. 



	

			

When the buyer made an offer on a property, he gave

the agent $500 in cash for the earnest money. After the offer was accepted, the agent deposited the

cash into his personal account, and a week later, wrote the broker a check for the $500 deposit. Is

this action legal?


		a.
		Yes, if the broker told him to follow that

procedure.		c.
		No, because it is a commingling of

funds.

		b.
		Yes, if the buyer gave permission for the agent to

follow that procedure.		d.
		No, because it is

embezzlement.






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 68. 



	

			

Which of the following documents would NOT create

an agency relationship?


		a.
		Property management agreement.		c.
		Listing contract.

		b.
		Sales

contract.		d.
		Buyer agency contract.






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 69. 



	

			

For the down payment, the buyers brought $20,000

cash to the closing table. Which form must be filed with the Internal Revenue Service to report this

transaction?


		a.
		1099		c.
		8300

		b.
		1003		d.
		8303






 


	







			

		

			 

			
A

			
B

			
C

			
D

		



	

			

		 70. 



	

			

To insert additional terms into the contract the

agent would use a(n)


		a.
		addendum.		c.
		contingency clause.

		b.
		adaptation

clause.		d.
		new contract.
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